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Abstract. This article provides the author's commentary (from the standpoint of the criminal-victimological
aspect) to the draft law «On combating human trafficking in the Republic of Kazakhstan», developed by an
Interdepartmental working group under the leadership of the Ministry of Internal Affairs of the Republic of
Kazakhstan.

The concept of the draft law provides for the definition of the circle of persons to whom the provisions of the
Law will apply; the establishment of authorized bodies in the field of combating human trafficking, their rights and
obligations; the definition of subjects of combating human trafficking and their competence; the introduction of a
risk assessment of trafficking in persons and a mechanism for redirecting victims, etc.

The key advantage of the draft law is that its adoption will create the necessary legislative and legal framework
to improve the effectiveness of work in the field of combating trafficking in persons, as well as improving national
legislation and law enforcement practice in accordance with international standards.

At the same time, the authors highlight a number of recommendations for detailing some of the conflicts
identified during the analysis of the draft Law submitted for discussion. In particular, the principles of legal
regulation, the use of preventive measures, as well as the optimization of the thesaurus and the improvement of
the current industry legislation require systematization and clarification.

Keywords: human trafficking; draft law «On combating human trafficking in the Republic of Kazakhstany;
rights of victims of human trafficking; improvement of industry legislation; criminology; criminal and victimological
aspect.

A K. Kanatos!?, XX.C. CenTaeBa? X.A. O6iweBa®
apnameHmapuam uHcmumymsl, Acmaxa K., Kazakcman Pecriybnukacel
2KazakcmaH Pecny6rniukacbl bac npokypamypachkiHbiH XaHblHOafrbl KyKbiK KopFay op2aHOapbl akadeMusichl,
Kocwebl K., Kazakcma+ Pecriybriukacsi
S«Xanbikaparnbik ©0inem ylbiMbly, CaH-[uezo K., Amepuka Kypama LLImammapsl

«KA3AKCTAH PECIYBJIMKACbIHOA AOAM CAYOACBIHA KAPCbI IC-KUMbIJ1
TYPAJIbl» 3AH XXOBACbIHA KATbICTbIl (KPUMUHO-BUKTUMOJTIOIUAJIbIK ACNEKT)

AHHoTauma. Ocbl makanaga KP [IM xeTtekwinirimeH BegomcTBoapansblk xXyMbiC TOObI a3ipriereH «KasakctaH
PecnybnukacbiHaa agam caygacbiHa Kapcehbl iC-KMMbIN Typarnbl» 3aH, )obacbkiHa (KpMMUHAnNbIK-BUKTUMOOMMASbIK
acnekT TYpFbICbIHAH) aBTOPIbIK TYCiHikTemMe Oepineni. 3aH xo0bacbiHbIH, TYKblpbiMOaMachl 3aHHbIH epexenepi
KongaHbinatblH agamgap TobblH arKblHO4ayObl; agaM caygacbiHa KapcCbl iC-KMMbI canacblH4afbl YoKiNeTTi
opraHgapabl, onapAblH KyKblIKTapbl MEH MiHOETTEpiH Benrineyai; agam cayaacbkiHa Kapchbl iC-KMMbI CyObeKTinepiH
)XoHe onapAblH Ky3blpeTiH arKbiHAayabl; adaM cayAacbkiHbiH ToyekenaepiH baranaypl xxeHe kypbaHgoapapbl kanTa
OarbiTTay TETIriH eHridyai >xxaHe T.0. ke3aena,.

3aH, xxobacblHbIH 6acTbl apThIKWbINbIFEI — OHbI Kabbigay agamM caydacbiHa KapcCbl iC-KMMbIST canacblHAarb
XXYMbICTbIH, TUIMAINITiH apTTbIpy, COHAAM-aK Xxarnblkaparnblk CTaHAapTTapFa CarKkec YNTTbIK 3aHHaMaHbl XoHe KYKblK
KoraaHy NpakTUKacbIH XETINAIPY YLWiH KaXeTTi 3aHHamarnblK KyKbIKTbIK HETi3gep KypyFa MyMKiHaik 6epegi.

CoHbiveH Oipre aBTOoprap TankbliayfFa YCbIHbIIFAH 3aH obacblH Tangay KesiHOe aHblKTanfaH Kewnbip
KalWbINbIKTapAbl €NKEen-TeNKEWni cunatTayFa apHanfFaH OipkaTap yCbiHbicTapabl Genin kepcetedi. Atan
anTkaHaa, XXyneney MeH TYCiHAIPY KYKbIKTbIK pETTey kaFuaaTTapblH, angbiH any LWwapanapbiH KongaHy4bl, CoHaan-
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ak TesaypycTbl OHTannaHablpyabl XXaHe KonaaHbICTarbl canarnblk 3aHHaMaHbl XeTingipyai Tanan etegi.

TyniHai ce3pep: agam caygachl; «KasakctaH PecnybnvkacbiHga agam caygacbiHa Kapcebl iC-KMMbIn Typanbi»
3aH xobacbl; agam caygachl KypOaHOapbiHbIH, KyKbIKTapbl; canarnblk 3aHHamaHbl XeTiNgipy; KpUMWHOIOTUS;
KPUMUHOMNOMNANbIK-BUKTUMOMNOINASbIK acrnekT.

A.K. KanatoB?, XX.C. CenTtaeBa’, X.A. AbuweBa®
*MHecmumym napnameHmapu3sma, e. AcmaHa, Pecnybrniuka Kaszaxcma
2Akademusi npasooxpaHumesibHbIX opaaHos rpu 'eHepansHol rpokypamype Pecrybnuku Kazaxcmar,
2. Kocweli, Pecniybriuka KazaxcmaH
S«Mexx0yHapoOHasi op2aHu3ayus npasocyous», 2. CaH-Luezo, CoeduHeHHbIe LLImambi AMepuku

K MPOEKTY 3AKOHA «O NPOTUBOOEUCTBUU TOPIOBJIE NIOAbMU
B PECNYBJIMKE KA3AXCTAH» (KPUMWUHO-BUKTUMONOIMYECKWUIA ACIEKT)

AHHOTaLmA. B HacTosLWel cTaTbe AaeTcs aBTOPCKUA KOMMEHTapUK (C NO3ULMU KPUMUHO-BUKTUMONOMMYECKOrO
acnekTa) K 3akoHonpoekTy «O npoTuBoaencTBMM Toproere NnioabMu B Pecnybnvke KazaxcraH», paspabotaHHoOMy
MexBegomcTBeHHOM paboyert rpynno nopd pykoBOACTBOM MuHWMCTepcTBa BHYTpeHHUX pAen PecnyGnuku
KasaxctaH. KoHuenuusi 3akoHonpoekTa npegycMaTpuBaeT OMNpederieHve Kpyra nuy, Ha KOoTopbix OyayT
pacnpoCTpPaHATLCS NONOXeHUst 3akoHa; yCTaHOBMNEHME YNOMHOMOYEHHbIX OpPraHoB B cdhepe NpOTMBOAENCTBUSA
TOprosene nogbmn, Ux npas U obs3aHHOCTEN; onpeaeneHne cybbekToB NPOTUBOLENCTBUSA TOProBre NoabMu 1
NX KOMNEeTEHUUN; BHEAPEHNE OLEHKN PUCKOB TOProBNW MIOABMU Y MEXaHW3Ma NepeHanpaBieHnst XXepTB 1 T.0.

KrntoyeBbIM NpenmyLLLECTBOM 3aKOHOMPOEKTA ABMSETCA TO, YTO €ro MPUHSATUE NO3BOMNUT CO34aTh HeObXoavMble
3aKkoHofaTernbHble MPaBOBble OCHOBbI 4515 MOBbIWEHUS 3dEeKTBHOCTM paboThl B cdepe NpoTUBOAENCTBUS
TOprosne fnoabMu1, a Takke COBEPLUEHCTBOBaHMS HaLMOHANbHOro 3akoHog4aTenbCTBa 1 NpaBonpUMeHUTENbHOM
NpakTUK1 B COOTBETCTBUW C MEXOYHAPOAHbLIMU CTaHOapTaMu.

B TO Xe Bpemsi, aBTOpaMu BbIAENATCA Psf PEeKOMeHAauuni no Aetanu3auuy HEeKOTOPbIX KOMmu3um,
BbISIBIIEHHbIX NPV aHanuse npeacTasneHHoro Ha obcyxaeHve npoekta 3akoHa. B yacTHocTw, cuctematumsauum
N pasbACHEeHVs TPebyloT MPUHLMMBLI MPaBOBOrO PErynvpoBaHUs, NPUMEHEHWE MPEBEHTUMBHLIX Mep, a Takke
onTMMU3auns Tesaypyca n CoBepLUEHCTBOBaHME AENCTBYIOLLIEro OTPacneBoro 3akoHoA4aTensCcTaa.

KnroueBble cnoBa: TOproensi nogbMu; 3akoHonpoekT « O NpoTUBOAENCTBUM TOproene nodbMu B Pecnybnvke
KasaxctaH»; npaBa >epTB TOProsnv fioAbMK; COBEPLUEHCTBOBaHMWE OTPacneBOro 3akoHOOATeNbCTBa;
KPUMMHOMNOIUS; KPUMUHO-BUKTUMOSIOrMYECKUI acnekKT.

DOI: 10.52425/25187252_2023_27_46

Introduction. The legal settlement of
the «issue being implemented in national
legislation» requires special knowledge in

the field of human rights, combating crime and
the peculiarities of the national legal system.
The draft law has been developed in

a specific area. This article will focus on the
criminal-victimiological, both in form and in
content, component of the bill being discussed
in society (and adopted in the state) in the field
of combating human trafficking.

At the same time, the development of the
draft Law «On combating human trafficking
in the RK» is predetermined by the need to
improve sectorial legislation and the practice
of its application by taking into account the
requirements of international legal standards in

accordance with the Decree of the President of
the Republic of Kazakhstan (hereinafter — RK)
dated April 13, 2022 Ne871 «On amendments
and additions to the Decree of the President of
the RK dated June 9, 2021 Ne597 «On further
measures of the RK in the field of human
rights»?, which are instructed to approve the Plan
of further measures in the field of human rights
and the rule of law, which provides for a number
of significant areas of work, including ensuring
the rights of victims of human trafficking.

1 O BHeceHWN M3MeHeHMsI U JononHeHust B Yka3 lMNpesnaeHta Pecnybnukm KasaxctaH ot 9 uoHa 2021 roga Ne597 «O panbHenwmx mepax Pecny6nvkn Kasax-
cTaH B obnacTu npaB Yenoseka»: yka3 [peangeHta Pecnybnuku KasaxctaH ot 13 anp. 2022 r. Ne871 [OnekTpoHHbI pecypc] — Pexxum goctyna: https://adilet.zan.

kz/rus/docs/U2200000871 (nata obpaiyeHme: 11.02.2023).
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To implement the Decree, the Government
of the RK approved a Plan of further measures
in the field of human rights and the rule of law
by Resolution Ne258 of April 28, 20222, where
paragraph 24 requires the development of a
draft Law of the RK on combating human
trafficking in the RK.

Research methods. The used methods:
immersive immersion in the draft law,
comparative legal analysis and a systematic
approach, formal logical, general scientific and
private scientific methods of scientific cognition,
formal and dialectical logic.

Discussion. First of all, we note the undoubted
criminological bias of the analyzed draft.

Firstly, the high latency of «slavery and human
trafficking». Thus, according to the Committee
on Legal Statistics and Special Records of the
Prosecutor General's Office of the RK for 2022,
14 crimes were registered under Article 128
«Trafficking in persons» of the Criminal Code
of the RK, 12 crimes were registered under
Article 135 «Trafficking in minors»2. Considering
that in general in Kazakhstan, for 2022, about
150 thousand criminal offenses are registered
in the URPI, then the latency (of the hidden or
concealed part) of this type of offenses is «on
the face».

At the same time, from 2019 to 2021, the
Ministry of Labor and Social Protection of the
Population of the RK, as part of the provision
of special social services, provided assistance
to 385 victims of human trafficking (2019 — 145,
2020 — 97, 2021 - 143,), non-governmental
organizations to 461 persons (2019 — 120,
2020 — 141, 2021 — 200) and the International
Organization for Migration in the RK 113 victims
(2019 - 76, 2020 — 21, 2021 — 16).

Secondly, inorderto counter human trafficking

(including latency), openness in understanding
the state (criminal) policy of the RK in this area
and the availability of a legal mechanism to
solve the problem is necessary. Hence the need
to «legalize» the draft law.

Regarding international experience, it is a
well-known fact that in many countries of the far
and near abroad there is a tendency to adopt
separate laws to combat human trafficking. This
practice is available in developed countries:
Australia, Austria, Bahrain, Great Britain, Spain,
Canada, the Netherlands, Singapore, the USA,
France and others, 5, ©.

In the CIS, a separate law was adopted in
Azerbaijan (28.06.2005), Belarus (07.01.2012),
Georgia (28.04.2006), Kyrgyzstan (17.03.2005),
Moldova (20.10.2005), Tajikistan (15.07.2004,
re-approved 26.07.2014), Turkmenistan
(14.12.2007, re-approved 15.10.2016), Ukraine
(20.09.2011) and Uzbekistan (17.04.2008, as
amended on 17.08.2020)".

Thirdly, the practice-oriented measures to
influence human trafficking adopted by General
Assembly resolution 55/25 of November 15,
20008are systematicallysupported by understan-
dable ways to protect internationally recognized
human rights. This document is also known as
the Palermo Protocol® (at the place of signing in
Palermo, Italy), and has a crimino-victimological
nature: it systematized the thesaurus, regulated
the issues of criminalization, protection of victims
of human trafficking, prevention. Among them:

- prevention or prophylaxy (of human
trafficking);

- preclusion (human trafficking);

- fighting (against illegal migration and
human trafficking);

- counteraction measures (humantrafficking);

2 06 yTBepxaeHun MNnaHa fganbHenwmx Mep B obnactv npaB YenoBeka U BepPXOBEHCTBA 3akoHa: noctaHoBneHue lMNpasutenscTa Pecnybnvku KasaxctaH oT
28 anp. 2022 r. Ne258 [OnekTpoHHbI pecypc] — Pexum goctyna: https://adilet.zan.kz/rus/docs/P2200000258 (nata obpatieHue: 11.02.2023).

3CeefeHns 06 OCHOBHBbIX NoKasaTensix N0 3aperMcTpMpPOBaHHbIM YronoBHLIM NpaBoHapyLweHusm 3a 2022 rog [OneKTpoHHbIN pecypc] — Pexxum goctyna:

https://qamqor.gov.kz/crimestat/statistics (nata o6paiieHune: 12.02.2023).

“Crimes Legislation Amendment (Slavery, Slavery-like Conditions and People Trafficking) Act 2013 [Electronic resource] — Access mode: https://www.

legislation.gov.au/Details/C2013A00006 (Access data: 12.02.2023).

5 Combatting Human Trafficking [Electronic resource] — Access mode: https://www.austria.org/human-trafficking (Access data: 12.02.2023).
5 Antislavery in domestic legislation world mapping [Electronic resource] — Access mode: https://antislaverylaw.ac.uk/map/ (Access data: 12.02.2023).

"The same source.

8 KoHBeHumst OpraHusaunn O6beanHeHHbIX Haumii npoTuB TpaHCHaLUMOHaNbHOM OpraHM3oBaHHON npecTynHocTu. MpuHaTa pesontoumnert 55/25 MeHep anbHomn
Accambnen ot 15 Hos6ps 2000 roga [OnekTpoHHbIN pecypc] — Pexxum goctyna: https://www.un.org/ru/documents/decl_conv/conventions/orgcrime.shtml (nata

obpalueHne: 12.02.2023).

?TpoTokon o npeaynpexaeHnn 1 NpeceyeHn TOproenn NoabM1, 0COBEHHO XeHLMHaMK U AeTbMU, U Haka3aHuu 3a Hee, AononHsowmii KonseHumo OpraHu-
3aumn O6beanHeHHbIX Hauuin npoTuB TpaHCHaUMOHaNnbHOW OpraHn30BaHHOM NPECTYMHOCTU: NPUHAT pesontounen 55/25 NeHepanbHoi Accambnen ot 15 Hosi6.
2000 r. [OnekTpoHHbIN pecypc] — Pexum goctyna: https://www.un.org/ru/documents/decl_conv/conventions/protocoll.shtml (nata obpaiyexue: 12.02.2023).
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- concealment,identification andidentification
of victims (human trafficking, labor, sexual,
other exploitation), ensuring the protection of
the rights, freedoms and legitimate interests of
victims of human trafficking, including women
and children, providing assistance to victims of
human trafficking and ensuring their safety and
privacy;

- victimization, as a condition in which a
person (victim) is and may become an object of
violence or exploitation;

- identification and elimination of the causes
and conditions that contribute to human
trafficking.

The Protocol on the Prevention, Suppression
and Punishment of Trafficking in Persons,
Especially Women and Children, supplementing
the Convention against Transnational Organized
Crime has primacy over national legislation,
since it has been ratified in accordance with
the procedure established by the Law of the RK
dated June 4, 2008 Ne 37-IV?°.

Meanwhile, today the RK is a party to more
than 60 multilateral universal human rights
treaties, including 13 international conventions,
treaties and agreements directly related to
countering modern forms of slavery, including:
the Optional Protocol to the Convention on the
Rights of the Child on the sale of children, child
prostitution and child pornography (ratified by
the Law of the RK dated July 4, 2001 Ne219);
The UN Convention on Combating Trafficking
in Persons and the Exploitation of Prostitution
by Third Parties of March 21, 1950 (signed by
Presidential Decree Ne1460 of October 12,
2004, ratified by the Law of the RK Ne100-I1I
of December 14, 2005)'?; the UN Convention
on Slavery of September 25, 1926 (ratified by
the Law of the RK of 5 February 2008, Ne19-
IV); the UN Convention against Transnational
Organized Crime of November 15, 2000 (ratified
by the Law of the RK of June 4, 2008, Ne40-1V).

Many provisions of international conventions
are implemented in national legislation, however,
there is no separate Law «On combating human
trafficking».

The results of the study. What shortcomings
(omissions, gaps, collisions) have we identified
when analyzing the draft law we are looking
for, and what needs to be eliminated (clarified,
detailed, systematized)?

Regarding the principles of legal regulation.
According to the substantive part of the draft
law, combating human trafficking is based on the
basic principles, with their specific enumeration.

It is known that when the principles are
integrated into the text of the law, an internal
hierarchy of the norms of the law arises, where
the norm-principle is higher than any ordinary

norm. This makes it possible to overcome the
problem of lex specialis derogat legi generali,
since norms of higher legal force (even general
ones) cannot be disavowed when they are
applied by norms with less legal force (even
special ones). On the contrary, priority is always
given to the higher norm, which takes the
principles to a new level and requires the law
enforcement officer to always act in their favor.

With this approach, the allocation of sectoral
principles into a separate article or chapter of

the code ceases to be a purely pedagogical
event, acquiring real legal significance [1].

According to part 2 of Article 14-3 «Principles
of legislative regulation» of the Law of the
RK dated April 6, 2016 «On legal acts»*®: «2.
The principles of legislative regulation should
be established with the disclosure of specific
mechanisms for their implementation».

In order to fulfill this norm, concretize and
eliminate the double interpretation of Article 4 of
the draft law «On Combating human trafficking
in the RK», it is proposed to clarify the basic
principles of combating human trafficking: 1)
legality; 2) priority of ensuring and protecting

0 patudumkauumn MpoTokona o NPeaynpexAeHnn 1 NpeceveHny TOproBn JoAbMU, 0COBEHHO XEHLUMHaMK 1 AeTbMU, U HakasaHuM 3a Hee, AOMNONHAOLWEro
KoHBeHuumto Oprannsaumnm O6beanHeHHbIX Hauwmii npoT1B TpaHCHaLMOHanbHON OpraHM30BaHHOW NPECTYNHOCTU: 3akoH Pecnybnuku KasaxcTaH oT 4 uoHs 2008 T.
Ne37-1V [OnekTpoHHbIN pecypc] — Pexum goctyna: https://adilet.zan.kz/rus/docs/Z080000037_ (nata obpatyeHue: 12.02.2023).

1O patudukaummn dakynbTaTUBHOTO NpoTokona k KoHBeHUMU o npaBax peGeHka, kacalolerocsi Toprosnv AeTbMU, AETCKOW NPOCTUTYLMN U AETCKOWA MOPHO-
rpacoun: 3akoH Pecnybnukm KasaxctaH ot 4 uons 2001 r. Ne219 [OnekTpoHHbI pecypc] — Pexum goctyna: https://adilet.zan.kz/rus/docs/Z010000219_ (pata

obpalueHne: 11.02.2023).

20 nopnucanum KoHBeHUMM o 6opbGe ¢ Toproener NoabMu U C KCMyaTaumen NpocTUTYL MM TPETBUMU NnLamMm n 3akniounTenbHOro npoTokona: ykas MNpesu-
neHTa Pecnybnuku KasaxctaH ot 12 okT. 2004 r. Ne1460 [OnekTpoHHbIN pecypc] — Pexxum goctyna: https://adilet.zan.kz/rus/docs/U040001460_ (aaTa obpatlieHue:

11.02.2023).

130 npaBoBbIX akTax: 3akoH Pecnybnuku KasaxcTtaH oT 6 anp. 2016 r. Ne480-V 3PK [OnekTpoHHbIii pecypc] — Pexum goctyna: https://adilet.zan.kz/rus/docs/

21600000480 (pata obpaieHmne: 11.02.2023).
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the rights, freedoms and legitimate interests
of a person and citizen; 3) publicity; 4) priority
of preventive measures; 5) complexity,
consistency, continuity of countering human
trafficking through the joint efforts of all subjects
of combating human trafficking; 6) certainty,
consistency and validity; 7) the inevitability
of punishment for crimes related to human
trafficking; 8) the inadmissibility of discrimination
against victims of human trafficking, ensuring
their safety and assistance to them; 9) ensuring
an approach focused on the rights of victims
of human trafficking, including the needs, well-
being and safety in providing them assistance
in accordance with the standard established by
the legislation of the RK and during the criminal
process; 10) the inadmissibility of expelling
foreigners and stateless persons identified
and identified as victims of human trafficking in
the territory of the RK; 11) ensuring a gender-
sensitive approach in the implementation of
programs to combat human trafficking; 12)
ensuring the confidentiality of information
related to victims of human trafficking by all
subjects of combating human trafficking; 13)
ensuring the confidentiality of information about
the child's identity and information that allows
the child to establish the status of a victim of
human trafficking; 14) respect for the opinion of
minor victims of trafficking in persons, regarding
the measures that are applied to him, taking
into account his age, state of health, intellectual
and physical development and interests;

15) explaining to the minor victim of human
trafficking, in a form understandable to her, her
rights and obligations**.

In order to minimize the backlash of
misinterpretation of norms-principles, which
is described in detail in the special literature
[2]; [3], it is recommended to make accuracy
in understanding and applying the principles
of legislative regulation of combating human
trafficking.

An additional argument for clarifying the
content of the principles of combating trafficking
in human beings is the goal of minimizing
and eliminating possible contradictions to the

principles of criminal procedure law (Articles 9-
31 of the CPC of the RK)?*.

Atthe same time, we note that the correctness
of recognition among the principles of combating
human trafficking is questionable:

- certainty, consistency, consistency and
validity (p. 6);

- ensuring an approach focused on the rights
of victims of human trafficking, including the
needs, well-being and safety in providing them
with assistance in accordance with the standard
established by the legislation of the RK and
during criminal proceedings (p. 9);

- inadmissibility of expulsion from the RK of
foreigners and stateless persons identified and
identified as victims of human trafficking in the
territory of the RK (p. 10);

- ensuring a gender-sensitive approach in
the implementation of anti-trafficking programs
(p. 11);

- ensuring the confidentiality of information
related to victims of human trafficking by all
subjects of combating human trafficking (p. 12).
These paragraphs do not relate to the
principles, and therefore should be recorded as
separate provisions of the draft law.

Regarding the optimization of the thesaurus.

D It was noted earlier that the Palermo
Protocol has primacy over national legislation.
Consequently, the terminology of «human
trafficking» requires its unification.

The draft law defines human trafficking as
the purchase and sale or commission of other
transactions with respect to a person, as well as
his exploitation or recruitment, transportation,
transfer, concealment, receipt, as well as the
commission of other acts for the purpose of
exploitation.

In the Palermo Protocol, «human trafficking»
means the recruitment, transportation, transfer,
concealment or receipt of persons for the
purpose of exploitation by the threat or use of
force or other forms of coercion, abduction,
fraud, deception, abuse of power or vulnerability
of position, or by bribery, in the form of payments
or benefits, to obtain the consent of a person,
controlling another person. Exploitation includes,

4O npoTvBOAENCTBMM TOproBne nioabMm B Pecnybnuke KasaxcTaH: npoekt 3akoHa Pecnybnuku KaszaxctaH [OnekTpoHHbIN pecypc] — Pexxum goctyna: https://

legalacts.egov.kz/npa/view?id=14321238 (nata obpatyeHue: 11.02.2023).

15 YronoBHo-npoLeccyanbHbii kogeke Pecnybnuku KasaxctaH: ot 4 utonsa 2014 r. Ne231-V 3PK [OnekTpoHHbI pecypc] — Pexxum gocTyna: https://adilet.zan.kz/

rus/docs/K1400000231 (gata obpaweHue: 11.02.2023).
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at a minimum, the exploitation of the prostitution
of others or other forms of sexual exploitation,
forced labor or services, slavery or practices
similar to slavery, servitude or the removal of
organs.

That is, the definition of human trafficking
proposed both in the draft law and in part 1
of Article 128 of the Criminal Code of the RK
does not contain references to the methods of
its commission (means of influence), which are
an obligatory element of the crime of trafficking
in [adults] in accordance with Article 3 of the
Palermo Protocol. This approach contradicts
Kazakhstan's international obligations, which
has been repeatedly noted by international
observers?®, 17, 18,

Among other things, such a «stripped-downy
construction of the corpus delicti of trafficking in
persons (act and purpose) in part 1 of Article 128
of the Criminal Code of the RK may in practice
have a kind of «deterrent effect» on the law
enforcement officer (investigators, prosecutors,
judges), who may not see a real public danger of
an act not accompanied by means of influencing
the will and the consciousness of the [adult]
victim.

Moreover, article 128 of the Criminal Code
of the RK does not establish a link between the
methods of committing a crime and the victim's
consent to the alleged exploitation, as provided
for in subparagraph (b) of Article 3 of the Palermo
Protocol. In such a situation, law enforcement
officers may prefer to qualify human trafficking
as related crimes, for example, involvement in
prostitution (Article 308 of the Criminal Code
of the RK), violation of labor legislation (Article
152 of the Criminal Code of the RK), etc., more
familiar to them from past practice, rather than
trying to apply the construction of the crime of
human trafficking in its current form.

2) There is also a need to check the glossary

proposed by the developers of the draft for the
prevalence in the current NLA and the identity
of the content part. In particular, the terms
proposed in paragraphs 1) and 5) of Article 1 of
the draft law:

- a victim of human trafficking is an individual
identified as a victim of human trafficking,
regardless of the fact of a pre—trial investigation
on this matter, as well as a person recognized
in accordance with the criminal procedure
legislation of the RK as a victim of crimes related
to human trafficking;

- identification of a victim of humantrafficking
— the procedure established by the legislation of
the RK for recognizing a person as a victim of
human trafficking.

By the Law of the RK dated December 29,
2008 Ne114-IV «On special social services»*®
these terms are used. Thus, in accordance with
subparagraph 2) of Article 8 of the Law of the
RK «On special social services», the standard
for providing special social services to victims of
human trafficking has been approved.

This Standard?® uses the following terms and
definitions:

- a victim of human trafficking is an individual
in respect of whom there are grounds to believe
that he has directly suffered from an offense
related to human trafficking, regardless of
the fact that criminal proceedings have been
initiated regarding the actions committed,;

- identification of the victim of human
trafficking — attribution of a person to victims of
ill-treatment that led to social maladaptation and
social deprivation as a result of actions related
to trafficking in persons, including minors, other
types of their exploitation, as well as kidnapping,
according to the Criteria for assessing the
presence of ill-treatment that led to social
maladaptation and social deprivation, approved

® Report of the Special Rapporteur on contemporary forms of slavery, including its causes and consequences, Gulnara Shahinian — Addendum — Mission to
Kazakhstan [Electronic resource] — Access mode: https://ap.ohchr.org/documents/dpage_e.aspx?si=A/HRC/24/43/Add.1 (Access data: 12.02.2023).

7 loknap no Toproene nmoabMu B KasaxctaHe 3a 2020 rog // MoconbcTBo M koHCynbeTBO CLUA B KasaxcTaHe [OnekTpoHHbI pecypc] — Pexxum goctyna: https:/
kz.usembassy.gov/ru/tip-report-kazakhstan-2020/ (aata ob6palueHue: 12.02.2023).

8 OT4eT 06 oLeHke 3hHEKTUBHOCTY MEP NO BbISIBNEHWIO (MOTEHLMANbHBIX) )XEPTB TOProBNY MIOABMU U YrONOBHOMY NPECneaoBaHMio NPECTYNIIEHWA, CBA3aH-
HbIX C TOproenew nioapmu, B Pecnybnuke KasaxctaH // KoHdepeHumsi: HauvoHanbHbIN Auanor Ans yCUneHust yronoBHOIO NpecrefoBaHus 3a TOProBio MoabMU
N ynyyleHns naeHTdmKaLmm xepTs Toproento nogbmu B KasaxctaHe — 28 mas 2021, Hyp-CynTtaH [OnekTpoHHbIN pecypc] — Pexxum goctyna: https://zoom.us/j/
98191974136 ?pwd=TkRW SOMwbXI0QOFzZzFoTORBYIpKZz09 (nata obpatieHue: 28.05.2021).

O cneumanbHbIX coumarnbHbIX yenyrax: 3akoH Pecnybnuku Kazaxctan ot 29 aek. 2008 r. Ne114-IV [QnekTpoHHbIi pecypc] — Pexxum goctyna: https://adilet.zan.

kz/rus/docs/Z080000114_ (nata obpalueHue: 11.02.2023).

206 yTBEpPXKAEHUM CTaHAApTa okasaHusi creuuanbHblX CoLManbHbIX YCIYr XepTBaM TOProBnW NioAbMU: Npukas 1.0. MMHUCTpa 3apaBOOXpaHEHNst U coumanb-
Horo pa3suTua Pecnybnukn KasaxctaH oT 24 des. 2016 r. Ne138 [OnekTpoHHbIn pecypc] — Pexxum goctyna: https://adilet.zan.kz/rus/docs/V1600013543 (nata

obpauyeHmne: 11.02.2023).
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by a joint order of the Minister of Internal Affairs
of the RK dated September 22, 2014 Ne630,
the Minister of Education and Science of the
RK dated September 26, 2014 Ne399 and the
Minister of Health and Social Development of
the RK dated November 19, 2014 Ne240.

As we can see, the terms proposed by the
developers of the draft law are not legally and
semantically identical to the definitions applied
by the Law of the RK «On Special Social
Servicesy». Therefore, for the sake of uniformity
in the thesaurus, after the adoption of the
relevant law, they require unification.

Regarding preventive measures and
improvement of the current industry legislation.
On October 22, 2020, speaking at the fourth
meeting of the National Council of Public Trust
under the President of the RK, the Head of State
indicated the adoption of concrete measures
to improve the effectiveness of prevention and
detection of criminal offenses related to human
trafficking, assistance to all persons, including
foreign citizens who have become victims of
human trafficking and forced labor?*.

In this regard, recognizing and realizing the
crimino-victimological component of the draft
law, in our opinion, it would be conceptually
necessary to swap chapters 2-6 (Articles 6-15)
with chapters 4-7 (Articles 16-28), and to put the
victim-the victim of human trafficking, prevention
measures, protection of the rights of victims
of trafficking, in the foreground and then the
regulation of the competence of the Central
state bodies and authorized bodies.

Taking into account the legal situation with the
rights of vulnerable migrant workers and victims
of human trafficking in Kazakhstan, the analysis
of the level of their social and legal protection, it
iSs necessary to give priority to human-centricity
(priority of the victim) in the draft law.

It should also be recognized that the draft law
does not pay enough attention to measures to
prevent human trafficking. Chapter 4 of the draft
law under consideration consists of only two
articles. In this regard, in our opinion, a special
study is required.

Thirdly, taking into account the identified
gap in national legislation and law enforcement
practice regarding the prevention of trafficking
in persons, the rights and obligations of victims
of trafficking in persons, including minors, and
in order to further systematize the current
legislation, it is necessary to make an addition
to the Decree of the Government of the RK
dated April 11, 2019 Ne190 «On classification of
branches of legislation of the RK»?2 in parts of
the designation of a new branch of legislation
and provision of the rule-making process.

Currently, combating human trafficking is
located at the junction of two sciences that
are not reflected in the classifier of branches
of legislation in any way: criminology and
victimology. For example, 180.003.001. State
protection of victims of criminal proceedings.

Although, by and large, taking into account
the accumulated scientific and empirical
knowledge, criminology should be reflected in
the «classifier» separately, as «legislation on
crime prevention».

Criminology is («the science of crime», from
the Latin crimen — crime, Adyoo - teaching)
a socio-legal science that studies crime, the
identity of the criminal, the causes and conditions
of crime, ways and means of preventing it [4].

The general criminological theory includes
the theory of crime and the theory of countering
crime.

Private criminology studies certain types
of crime: mercenary crime, violent crime,
political crime, and types of mass criminal
behavior: organized criminal activity, corruption,
environmental crimes, reckless crimes, crimes
of minors and against minors, etc.

Criminological branches investigate the
criminality of the main social subsystems
(institutions) and (or) countering crime by means
of these social subsystems (institutions) — family
criminology, economic criminology, political
criminology, religious criminology, criminology of
law, criminopenology, criminology of the media,
environmental criminology [5].

In particular, in the current legislation of

2 MNpe3ungeHT Kacbim-XXomapT TokaeB NpUHSAN yyacTve B YeTBEpPTOM 3acefdaHun HaumoHanbHoro coBeTa obLiecTBeHHoro fosepusi // OduvumanbHbIi calT
Mpe3ngeHTa Pecnybnvkm KasaxctaH [OnekTpoHHbI pecypc] — Pexum goctyna: https://www.akorda.kz/ru/events/akorda_news/meetings_and_sittings/prezident-
kasym-zhomart-tokaev-prinyal-uchastie-v-chetvertom-zasedanii-nacionalnogo-soveta-obshchestvennogo-doveriya (nata obpaiyenue: 12.02.2023).

20 knaccuduKkaumm oTpacreii 3akoHogaTenbcTBa Pecnybnuku KasaxcTtaH: noctaHoBneHue MNpasutensctBa Pecnybnuku Kasaxctad ot 11 anp. 2019 r. Ne190
[OnekTpoHHbI pecypc] — Pexxnm goctyna: https://adilet.zan.kz/rus/docs/P1900000190 (nata obpaiyenue: 12.02.2023).
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Kazakhstan there is such a NLA:

- The Law of the RK dated December 4, 2009
«On the prevention of domestic violence»?;

- the Law of the RK dated April 29, 2010 «On
the prevention of offenses»?-.

The criminological term «prevention» (as a
synonym for the term «prevention») is widely
used in anti-corruption legislation.

An additional argument for replenishing the
«classifier» as «legislation on crime prevention»
is that, apart from the scientific legal and
scientific anti-corruption expertise of NLA
projects, the scientific criminological expertise
of NLA. Criminological expertise is a special
study of draft regulatory legal acts conducted to
assess their possible impact on the state of the
criminogenic situation.

Thus, it is recommended to eliminate the
gap in the classifier of branches of legislation.
And in connection with the development and
subsequent adoption of the draft law «On

combating human trafficking in the RK», the
relevance and necessity of supplementing the
«classifier» is beyond doubt.

Conclusion. The problems raised in this
content study regarding the concretization and
elimination of the double interpretation of Article
4 of the draft law «On combating trafficking in
persons in the RK» in order to clarify the basic
principles of combating trafficking in persons,
updating the glossary proposed by the developer
of the draft law on the prevalence in the current
NLAs and the identity of the content part, and
the undoubted fact that criminology should be
reflected in the «classifier» separately, how
«legislation on crime prevention» is reflected
and justified in this work.

The proposed legislative amendments,
taking into account foreign experience and law
enforcement practice, will undoubtedly improve
the current law of Kazakhstan in the stated
issues of combating human trafficking.
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