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The conceptual framework of the criminal legal impact institute

Annotation. The article considers the institute of the criminal legal impact, studied in
the framework of the scientific study "Punishment Institute in the system of measures
for the prevention of criminal offences™ at the Academy of Law Enforcement Agencies
under the Prosecutor General's Office of the Republic of Kazakhstan. The analysis of
the conceptual apparatus of the criminal legal impact institute and its system is carried
out based on the current criminal legislation and a review of the scientific literature in
the criminal law field devoted to this topic. The criminallegal impact definition is pro-
posed, its constituent features and measures included in its system are identified, and the
necessity of its goals consolidation in the Criminal Code is raised.
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With the entry into force of the Criminal Code on January 1, 2015, a new stage in the devel-
opment of the criminal law policy of Kazakhstan began.

In the new Criminal Code of the Republic of Kazakhstan (after this — CC), the classification
of criminal offences has undergone a significant change. Accordingly, this has affected the system
of measures of criminal law, including the institution of punishment.

The main punishments imposed depend on which criminal offence the person is found guilty of
— a criminal misdemeanour or a crime (parts 1 and 2 of Art. 40 of CC). In contrast to the differen-
tiation of the main punishments depending on the type of criminal offence, additional punishments
do not have such a gradation; that is, they can be applied both for criminal misdemeanour and for
crimes (part 3 of Art. 40 of CC)

At the same time, although the CC was adopted relatively recently, the process of its improve-
ment, including the criminal legal influence institution, continues. Thus, the Law of the Republic of
Kazakhstan "On Amendments and Additions to Certain Legislative Acts of the Republic of Kazakh-
stan on the Further Improvement of the Public Administration System" dated November 7, 2014,
No. 248-V ZRK, the CC was amended before it was put into effect.

It should be noted that in the CC of 1997, the need to make the first changes arose only two
years later (Law of the Republic of Kazakhstan «On Amendments and Additions to Certain Legisla-
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tive Acts of the Republic of Kazakhstan on State Regulation of the Production and Turnover of
Ethyl Alcohol and Alcoholic Products» dated July 16, 1999 year No. 430-1).

Laws amending the current CC were adopted on average every one and a half to two months.
However, sometimes two Laws were adopted in one day and made changes. For example, in 2015,
2018 and 2019, two Laws were adopted on one day, amending CC (Law of the Republic of Kazakh-
stan dated November 24, 2015, No. 419-V ZRK; Law of the Republic of Kazakhstan dated Novem-
ber 24, 2015, No. 422-V ZRK; Law of the Republic of Kazakhstan dated July 2, 2018, No. 168-VI
ZRK; Law of the Republic of Kazakhstan dated July 2, 2018, No. 170-VI ZRK; Law of the Repub-
lic of Kazakhstan dated December 28, 2018, No. 208-VI; Law of the Republic of Kazakhstan dated
December 28, 2018, No. 211-VI ZRK; Law of the Republic of Kazakhstan dated December 27,
2019, No. 290-VI ZRK; Law of the Republic of Kazakhstan dated December 27, 2019, No. 292-VI
ZRK).

Specific provisions of the CC have been amended two or more times (part 3 of Art. 44, para-
graphs 1, 2 and 3 of part 5 of Art. 46, paragraph 5, part 2 of Art. 48, part 2 of Art. 50, h. 2, Art. 51,
Art. 72, etc.).

At the same time, the content analysis of the norms of the CC carried out within the framework
of the study «The Institute of Punishment in the System of Measures for the Prevention of Criminal
Offenses» at the Academy of Law Enforcement Agencies under the General Prosecutor's Office of
the Republic of Kazakhstan, indicates the need for its further improvement. In particular, the norma-
tive consolidation of the concept and types of criminal legal impact measures is still relevant, which
seems to be reflected in the coherence of the criminal law norms presentation and, in turn, on its
perception by the law enforcement officer. To clarify, the correct interpretation and application of
the criminal legislation norms are essential since «it is associated with the restoration of violated
rights on the one hand, and with the restriction of rights on the other hand» [1, p. 66].

The legislator uses the phrase «criminal legal impact measures» only in part 2 of Art. 2 and in
the second sentence of the title of section 7 of the CC. Based on the content of these norms, the ap-
plication of the criminal legal impact measures is envisaged for the commission of the criminal of-
fence. The reader should determine what is meant and what specific measures relate to them inde-
pendently, excluding the punishment and measures specified in Section 7 of the CC.

It is possible that the cause of this imperfection is insufficient development of the considered
issue among Kazakh criminal law scholars. For example, a search at the monographic level from
open sources found only the works of A. T. Baiseitova, devoted to the systematisation of the crimi-
nal legal impact measures under the legislation of the Republic of Kazakhstan [2].

In the literature of the Soviet and post-Soviet period, devoted to the topic under consideration,
along with the term «criminal law impact measures», is also used «measures of a criminal law na-
ture». S.Yu. Skobelin quite reasonably considers them to be identical. However, he thinks it is more
acceptable to use the phrase «measures of criminal law impact» [3, p. 157].

There is also no consensus in the conceptual apparatus of the term «criminal legal impact». Ac-
cording to V. K. Duyunov, it is a purposeful punitive-educational-preventive influence on persons
who have committed a crime and a preventive effect on the so-called «unstable» citizens to estab-
lish social justice, strengthen law and order, prevent crimes, as well as educate citizens in the spirit
of unswerving observance of the Constitution and other laws and are expressed both in the form of
bringing the perpetrator to criminal responsibility and in the form of releasing him from such [4].

A. T. Baiseitova defines the criminallegal impact as «the state's reaction to a socially dangerous
act provided for by the criminal law, to ensure personal, public and state security, as well as reso-
cialisation of persons sentenced to imprisonment» [2, p. 21], subsequently adheres to the exact defi-
nition, but without the phrase "as well as resocialisation of persons sentenced to imprisonment [5,

p. 7].
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Undoubtedly, the criminal legal impact is the state reaction to a socially dangerous act prohib-
ited by the CC. However, in our opinion, this definition does not reveal the essence of the impact
itself. In explanatory dictionaries, the meaning of the word «impact» is explained as an action ac-
cording to the meaning of the verb to influence; any action (system of activities) directed at an ob-
ject to affect it, cause a change; the action rendered by someone, something on someone, some-
thing; influence; a measure aimed at someone, something to achieve, to achieve a particular re-
sult [6], that is, it involves activities to accomplish a specific outcome.

In this regard, the point of view of A. P. Firsova seems to be more acceptable. This is because
she understands under criminal legal impact as «purposeful, active activity of the state, which con-
sists in coercive influence based on criminal law by depriving or restricting the rights and freedoms
of a person who has committed a socially dangerous act» [7, p. 165].

Nevertheless, given that only the state in the face of the court has the power to deprive or re-
strict the rights and freedoms of a person who has committed a socially dangerous act, it seems in-
appropriate to indicate the impact subject. Accordingly, under the criminal legal impact, it should
understand the activity, which is based on Criminal Law; influence a person who has committed a
socially dangerous act by depriving or restricting his rights and freedoms.

Signs of the criminal legal impact are:

1) the criminal legal impact is a legal consequence of a socially dangerous act. That is, it is ap-
plied only for its commission. Meanwhile, in one case, in a committed socially hazardous action,
there may be all the signs of the composition of a criminal offence; in the other, there may be no
sign of any element of the composition, for example, the commission of such an act by an insane
person;

2) the criminal legal impact consists in deprivation or restriction of the rights and freedoms of a
committed a socially dangerous act person provided for by the CC,;

3) the criminal legal impact is applied only by the court verdict (decision); any other body can-
not use this measure. For instance, if the authority carrying out criminal prosecution as the court has
the power to release from criminal liability, which also entails certain consequences, then only the
court applies the criminal legal impact;

4) only measures provided for by the CC are referred to the criminal legal impact. By the cur-
rent CC, the system of the criminal legal impact measures is composed of punishments, various
types of exemption from criminal punishment and other measures (conditional conviction; parole
from the sentence; replacing the unserved part of the sentence with a milder type of punishment, or
reducing the term of the assigned punishment; postponement of the punishment for pregnant wom-
en and women with young children, men raising young children alone; postponement of the pun-
ishment due to illness; postponement of the punishment due to a combination of difficult circum-
stances; compulsory educational measures; compulsory medical measures; compulsory payment);

5) the criminal legal impact is a state coercion measure, that is, a court verdict (decision) that
has entered into legal force is binding on everyone on the territory of the Republic of Kazakhstan
(Article 472, Part 1 of the CPC, Article 6 of the PEC);

6) the criminal legal impact measures aim to ensure the safety of the individual, society, and
the state and prevent the commission of new socially dangerous acts, both by convicts and other
persons. These goals can be determined from the general tasks facing the criminal legislation of the
Republic of Kazakhstan (Article 2 of the CC). It would be advisable to fix the criminal legal impact
goals at the legislative level according to the experience of the CC of the Republic of Belarus [8,
p. 185].

Legislative consolidation of the criminal legal impact goals in the CC is essential, firstly for the
law enforcement of the court. Since the use of the criminal legal impact for the sake of deprivation
or restriction of rights and freedoms can lead to the appointment of an illegal, unjustified, unjust
punishment and the issuance of an unfair decision (sentence).
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Determining the criminal legal impact goals is also necessary for research on their application
effectiveness. For example, an increase or decrease in the total number of criminal offences com-
mitted can indicate the degree of achievement of the general prevention aim. A similar indicator for
special prevention and the correction of the culprit will be the rate of recidivism.

In philosophy, the goal is usually understood as anticipation in thinking of the activity result
and its implementation ways with the particular means help [9, p. 731]. Thus, each state coercion
measure has its own mission, specific goals. In turn, the particular branch of the law has purposes
and objects of influence are specified in terms of the goals and objects of its main institutions. The
goals and objectives of the institutions are a means to achieve common goals and objectives facing
the entire industry, and vice versa; the branch's objectives will be successfully solved if the aims of
its main institutions are achieved [10, p. 34]. Regarding the criminal legal impact measures, it
seems possible that their ultimate goal is to prevent criminal offences. Since the essence of the
criminal legal impact measures is the deprivation or restriction of rights and freedoms, they will, in
this respect, be a means of achieving the above-named final goal.

It is impossible to prevent criminal offences by criminal law alone. As E. I. Kairzhanov no-
ticed, «social, organisational, economic, cultural and educational measures are of decisive im-
portance in the prevention of crime» [11, p. 185]. However, even among special measures of influ-
ence on crime, preventive and educational work is of primary importance. The criminal legal impact
measures, in particular punishment, cannot and should not occupy a decisive place in countering
criminal offences.

Thus, the criminal legal impact «can be considered as a complex system of the state legal re-
sponse, including several measures of a criminal-legal nature. At the same time, each criminal legal
impact measure is a relatively independent means of state coercion, possessing its own individuali-
ty, characterised only by its inherent set of restrictions on the rights and freedoms of the individu-
al» [2, p. 21].

In conclusion, the criminal legal impact institution needs further development to increase the
preventive potential of criminal legislation in general and the effectiveness of criminal legal impact
measures in particular.
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KbIﬂMbICTbIK-K¥KbIKTbIK blKknan ety MHCTUTYTbIHbIH YFbIMAbIK-KaTeropusanblK annapatbl

Annomayusn. Maxkanaga Kazakcran PecnyOonukacet bac mpokyparypackiHBIH
*aHblHIAaFbl KyYKBIK KOpFay oOpraHgapbl akageMusicblHIa «KbUIMBICTBIK KYKBIK
OY3YIIBUTBIKTAPABIH aJIJIBIH allylIapajapbl )KYHEeCIHET1 jKka3anay HHCTUTYThD) FhUTBIMU
3epTTey MIeHOepiHAe 3epAeNieH TeHKBUIMBICTBHIK-KYKBIKTBIK BIKIAI €Ty HWHCTHTYTHI
Kapanasbl. KbUIMBICTBIK-KYKBIKTBHIK BIKITAJI €TY WHCTUTYTHIHBIH YFBIMIBIK arlliaparbiHa
KOHE OHBIH JKYHeciHe KOJIJaHBICTaFbl KBUIMBICTHIK 3aHHAMa HETI3IHIE MKOHE OCHI
TaKBIPHINIKA apHAJFaH KbUIMBICTBIK KYKBIK CaJlaChIHIAFbl FHUIBIMH OJICOMETTEP apKBLIbI
Tanaay skacanraH. KpIIMBICTBIK-KYKBIKTBIK BIKIA €TYHiH ACQUHUIMACH YCHIHBUIIBI,
OHBIH Kypamjac Oenruiepi oJapAblH Ma3MYHBIH ailla OTBIPBHIN KOHE KBUIMBICTHIK-
KYKBIKTBIK BIKIAJ €Ty Iapajapsl xKyHeciHe KipeTiH miapanap alKbIHIAIIbl, COHIai-aK
OCBI HHCTUTYTTBIH MaKCaTTapblH KBIJIMBICTBIK 3aHa OEKITY KOKETTLIIT Typajibl Mocese
KOMBIJIJIBI.

Hezizei co30ep. KBIIMBICTBIK KYKBIK, KBIIMBICTBIK KOMEKC, KBUIMBICTHIK KYKBIK
OY3YIIBUIBIK, KBUIMBIC, JKa3a, BIKIAJI €Ty IIapanapbl, KbIIMBICTHIK-KYKBIKTBIK BIKIIAT €TY,
KBIIMBICTBIK-KYKBIKTHIK BIKITaJl €Ty MaKcaTTaphbl.
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nOHﬂTVII7IHO-KaTerOpMaﬂbelﬁ annapat MHCTUTyTa yronoBHo-npaBoBOro BO34eNCTBMUA

Aunnomayus. B crarbe paccMarpuBaeTCs MHCTUTYT YIOJIOBHO-IIPABOBOI'O BO3JEH-
CTBUs, U3yYEHHBIN B paMKaxX HAy4yHOTo uccienoBanus «IHCTUTYT Haka3aHUsl B CUCTEME
Mep NPenynpek/IeHUs] YTOJOBHBIX MpaBOHAPYIICHUI» B AKaJeMUU MPABOOXPAHUTENb-
HBIX opraHoB npu [eHepanbHON Tpokyparype Pecnyomumku Kazaxcran. OcymiecTBiieH
aHaJIN3 TOHATUHHOIO aIapara HHCTUTYTa YroJ0BHO-TIPAaBOBOIO BO3JEHCTBUS U €0 CH-
CTeMbl Ha OCHOBE JICHCTBYIOIIETO YTOJIOBHOTO 3aKOHO/IATENbCTBA U 0030pa HAyYHOMU JTU-
TepaTypbl B 00JIACTH YTOJIOBHOTO IpaBa, MOCBSIIEHHON JaHHOM Temaruke. [Ipennoxena
nedUHUIUS YTOJIOBHO-TIPABOBOTO BO3/EUCTBUS, OMPEIENICHbl COCTABISIONUIUE €r0 MpHU-
3HAKU C PACKPBITUEM UX COJEP’KaHUS U MEpBI, BXOIALIUE B CUCTEMY MEpP YroJIOBHO-
MPaBOBOTO BO3JEHCTBUS, a TaK)Ke CTaBUTCS BOMPOC O HEOOXOAMMOCTH YTrOJOBHO-
IIPaBOBOT'0 3aKPEIUICHNUS LeNel JaHHOTO MHCTUTYTA.

Knroueswie cnosa: yronoBHoe mpaBo, YTOJOBHBIN KOJEKC, YTOJIOBHOE MpaBOHApYIIIE-
HUE, IPECTYIUIEHUE, HAKa3aHUE, MEPbl BO3IEHCTBUS, YTOJIOBHO-IIPABOBOE BO3/IEHCTBUE,
LIETIU YTOJIOBHO-TIPABOBOIO BO3JIEHCTBHSI.
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