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ON SOME ISSUES OF IMPLEMENTING AND STRENGTHENING RIGHTS
STANDARDS IN CRIMINAL PROSECUTION

TyniH. ATanfaH mMakanaga aBToprap KbifIMbICTbIK Kyaarnay canacblHaafbl KyKbIKTbl
KOopfay cTaHgapTTapdbl KYLWeWTydiH eHe eHridydiH macernenepi KapacTblipFaH.
ABTOpnap KbIIMbICTbIK MNpouecTeri agaM MeH asamartTapiblH  KyKbIKTapblH
KOopfay canacblHOarbl Xanblkapanblk akTinepai oHe weTten MeMnekeTTepaiH
ToxipubeciH 3epTrereH. Tangay HoTWXeciHOE YNTTblK 3aHHamMaga 3aHHamarnblK
peTTeyai KaxeT eTeTiH bGipkatap KeMwiniktep adblkTanfaH. Atan anTkaHga, aBTop-
nap Kykblk Oy3yLublHbl KETKi3y, anbin Keny, ycray, kamayga ycray mepsimaepi,
KepiHy MiHOETTEMECI, XakblHAayFa TUbIM carny MacenenepiH ketepreH. AHbIKTanfaH
Macenenep HerisiHae, aBToprap KbINIMbICTbIK IC-XKYpPry3i 3aHHamacblHa e3repictep
YCblHAbI. ATanfaH YCbIHbICTAp KasakCTaHOblK >XeTeKwi fanbiMgapablH KaTblCybIMEH
«Kocwblgasbl Nikip anmacy» KpUMMUHONOIUAMbIK (OPYMbIHAA TanKblfaHfFaH.

TyniHai ce3pep: xanblkapanblk CTaHOApPT, KbIAMbLICTbIK Mpouecc, Maxbyprey
Lapanapsl, xabipneHyLui, anbintanyLubl, COT, MPOKYpPOp.

AHHOTauuA. B gaHHOW cTaTbe aBTOpaMu pacCcMOTPeHbl Npobrembl BHeOPEHUSA U
yKpenneHus npaBo3allMTHbIX cTaHgapToB B Pecnybnuku KasaxctaH. ABTopamun mu3sy-
YeHbl MexayHapoaHble akTbl 1 ONbIT 3apybexHbIX CTpaH B cdepe 3allnTbl NpaB Yeno-
BEKa W rpaxxgaHuHa B YrorioBHOM MnpoLecce, Ha OCHOBE KOTOporo Obin npoBegeH aHa-
N3 HaUMOHaNbHOro 3aKkoHodaTernbCTBa Ha NpegMeT COOTBETCTBUS MeXOyHapOLHbIM
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Hopmam. AHanu3 nokasasn, YTo B HaUMOHanbHOM 3akoHOAaTenbCTBE MMEKTCs psig
nNpobrneMHbIX BOMPOCOB, TPEOYHOLWMX CBOEro 3akOHOA4ATENbHOro yperynvpoBaHus. B
4YaCTHOCTW, aBTOPbI yKa3biBaloT Ha Npobrembl, CBA3aHHbIE C AOCTaBEHMEM, 3a4ep-
XaHMeM M NPWBOAOM fMLA, CPOKaMU COAEPKaHWUsi NOoA CTpaxew, obsi3aTenbcTBa O
sIBKE 1 3anpeTa Ha npubnuxkeHne. Ha ocHoBe BbISIBNIEHHbIX NpobrneM aBTopamu npea-
NOXEeHbl COOTBETCTBYHOLUME WU3MEHEHMSI B YTONOBHO-MpOLIECCyaribHOe 3akoHoAaTemNb-
cTBO. Kpome TOro, ykasaHHble NpeanioXeHus Obinv 03ByYeHbl B pamMmKax KpUMUHOMOTU-
yeckoro gopyma «[mckyccmm B KocLbl» C y4acTUeM BeAyLUMX Ka3aXCTaHCKUX YYEHbIX.

KniouyeBble cnoBa: mexayHapoAaHble CTaHAapTbl, YrofloBHbIA MPOLECC, Mepbl
NPUHYXXAEHWS, NOTePNeBLUNIA, 0OBUHSAEMbIN, CyA, NPOKYpPOP.

Annotation. In this article, the authors consider the problems of introducing and
strengthening human rights standards in the Republic of Kazakhstan. The authors
have studied international acts and the experience of foreign countries in the field of
protecting human rights and citizens in the criminal process, on the basis of which the
analysis of national legislation was carried out in order to comply with international
norms. The analysis showed that in the national legislation there are a number of
problematic issues requiring a legislative solution. In particular, the authors point
out the problems associated with bringing, detaining and driving a person, the terms
of detention, the obligation to attend and the prohibition on approaching. Based on
the identified problems, the authors proposed the relevant changes in the criminal
procedure legislation. In addition, these proposals were voiced in the framework
of the criminological forum “Discussions in Koshy” with the participation of leading
Kazakhstani scientists.

Key words: international standards, criminal process, coercive measures, victim,
accused, court, prosecutor.

Introduction

In accordance with paragraph 93
of the National Action Plan for the
implementation of the Message of
the Head of State to the people of

Kazakhstan dated 10.01.2018 «New
Development  Opportunities in  the
Conditions of the Fourth Industrial

Revolution» [1] approved by the Decree
of the President of the Republic of
Kazakhstan, the Prosecutor General’s
Office and other interested bodies were
instructed to make proposals for the
implementation and strengthening of
human rights standards in the field of
criminal prosecution.

Problem discussion

By definition, a standard is a
normative document in which rules,
characteristics or general principles that
affect various activities are defined.

As known, the standards are divided
into international, regional, national and
sectoral.

Since 1955, the United Nations
Congress on Crime Prevention and
Criminal Justice has adopted appropriate
standards.

They are united in the Compendium
with 4 sections, which contain standards
related with:

— treatment of prisoners;

— juvenile justice;

— alternatives to imprisonment;

— torture, the death penalty and
other issues. [2]

As we can see, the spectrum of
standards is extensive and their outlines
can expand depending on the need.

The Compendium of United
Nations Standards and Norms in Crime
Prevention and Criminal Justice is
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developed on the basis of the guidelines
of international documents.

Among the universally recognized
international legal norms concerning the
criminal process, the following legal acts
should be included:

1. The Universal Declaration
of Human Rights - a document
recommended for all UN member states
adopted by the UN General Assembly by
resolution 217 A (lll) on December 10,
1948;

2. International Covenant on
Civil and Political Rights, adopted
on December 16,1966 (hereinafter -
ICCPR);

3. The UN Convention
Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment
adopted on December 10, 1984;

4. Convention for the Protection
of Human Rights and Fundamental
Freedom adopted on November 04, 1950;

5. Body of Principles for the
Protection of All Persons under Any Form
of Detention or Imprisonment, approved
by the UN General Assembly No. 43/173
on December 09, 1988;

6. European Convention on
Extradition adopted on December 13,1957;

7. CIS Convention on Human Rights
and Fundamental Freedoms of adopted
on May 26,1995.

The listed universal standards are
aimed at protecting human rights in the
criminal process.

Legal development of Kazakhstan
has always been aimed to comply with
international standards, norms and rules.
This is confirmed by the President’s
instruction to ensure work on the
implementation of the best practices and
recommendations of the OECD countries.

In this regard, we turn to international
standards and foreign experience, which
have been fully realized in domestic
law. For example, we have adopted
amendments related to the criminalization
of torture, the reduction in the length of

Against

detention, the transfer of authorization to
the court and much more.

But there are a number of problems
related to the implementation of
international standards.

Institute of delivery (voluntary or
unforced escort of the person to the
police office or court).

The institute of delivery (article 129
of the Criminal Procedure Code of the
Republic of Kazakhstan), which had
not existed in the Criminal Procedure
Code (hereinafter — CPC) before, was
established in 2015.

The new norm is aimed to legitimize
the arrival of individuals to the building of
the criminal investigative agency for the
purpose to verify their involvement in the
commission of a criminal offense within 3
hours.

In accordance with the regulatory
decision of the Constitutional Council
(No. 2 of 13.04.2012) and article 7 of the
paragraph 29 of the CPC, the delivered
person is considered to be detained,
since he is limited in his rights for a
personal freedom.[3]

The time of actual detention is
calculated from the moment when the
restrictions became real, regardless of
giving the detainee any procedural status
or performing formal procedures.

At the same time, article 129 of
the CPC lacks the procedure for the
procedural registration of the delivery,
particularly there is no provision for
preparation of a report on delivery.
This report should include the data
about delivered person, information on
explanation of rights, information about
health condition, a place of drafting report
and who delivered, as well as the time of
actual detention.

Thus, the person is unaware about
his involvement in criminal case that he is
being charged, and from what time he is
considered to be detained.

In addition, he does not have any the
status, as well as rights to protect himself
and medical examination.
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This issue needs to be carefully
studied. Since 2015 (2015 — 640, 2016
— 143, 2017 — 697, August 2018 — 499),
there were 1979 cases of torture have
been investigated, of which 52 were sent
to court (2015 - 12, 2016 — 11, 2017 — 13,
August 2018 — 16). [4] Among them there
are facts when torture was committed
after person delivery.

To resolve this issue, we have studied
the experience of the OECD countries.
As a result, it was found that there is no
separate institute for delivery in none of
the OECD countries.

This coercive measure in these
countries is associated with detention
in the form in which we introduced this
institution into our criminal procedure
legislation and delivered person has a set
of rights similar to our detained person.

In this connection, it seems necessary
to give the delivered person similar rights
that the detainee uses and determine his
procedural status.

A lot of issues in law enforcement
practice are exists when person
delivered by force (Article 157 CPC).

Article 157 of the Criminal Procedure
Code determines who can be delivered
by force, on what grounds and what
authority deliver person by force.

However, despite the fact that the
procedure for the application of forced
delivery is described in the CPC,
the legislation does not regulate the
mechanism for its implementation.
For example, taking into account our
geographical and climatic conditions,
the forced delivery can be carried out for
several days. However, conditions (place,
food intake and other living conditions) for
persons who perform it and citizens for
whom it is applied are not provided.

In this matter, the experience of
Russia deserves attention, where the
order of forced delivery is reflected in the
special construction.

In such circumstances, it seems
necessary to revise article 157 of the
CCP, which will refer to a legal act (for

example, a joint order). In this act we
suppose to provide: the forced delivery
protocol, where the date, time and type of
transportation will be indicated.

Problems of detention of citizens in
accordance with article 128 of the CPC.

According to the statistical data, since
the new Criminal Procedure Code come
into force up to date, 49,778 persons
have been detained (2015 — 14534, 2016
— 16029, 2017 — 11278, 2018 - 7237), 2
000 of 513 persons or 5% of which have
been released by police (2015 — 1015,
2016 — 1199, 2017 — 189, 2018 — 110).

The given statistics testify the facts
of detentions of citizens by police in the
absence of objective necessity to do it.
It is not excluded that detention in such
cases is used as a means of obtaining
illegal evidences. In addition, it can create
grounds for corruption and other abuses,
as the officials of the criminal investigative
agency detain the person and release him
(using a preventive measure that is not
related to detention or even without it).

At the same time, detainees, as a
rule, do not complain, because after their
release they consider their rights restored.

This is evidenced only by 288 (0.7%)
of the complaints of illegal detention
examined by the prosecutor’s office, while
in pre-trial stage of the criminal process,
more than 200 000 complaints have been
examined (200 909).

Given the consistent approach of all
law enforcement agencies to the status of
the prosecutor as the head of the pre-trial
investigation and the planned assignment
of responsibility for making key decisions
in the case, we believe that the
procedural detention should be carried
out only on the basis of the prosecutor’s
decision, and in urgent cases should be
confirmed with him — within 24 hours.

Problems related to the terms of
detention up to 18 months (Article 151,
part 4 of the CPC).

Since 2015 only 21 persons were
detained for 12 to 18 months in one
criminal case (2017). During 8 months
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of 2018 the number of people detained
for 9 to 12 months is 47 persons (2015 —
20, 2016 — 13, 2017 — 35). In unfinished
cases — 2 persons (2015 — 0, 2016 —
17, 2017 — 23). This indicates that the
extension of detention up to 18 months
is applied in exceptional cases. The
extension of detention up to 12 months
(49 persons) is used more widely.

We believe that the legislator initially
set a detention extension up to 18
months, taking into account the need
for long-term examinations and the
implementation of procedural actions
in large volumes. At the same time, we
forget about the rights of citizens that this
is not permissible.

According to article 14 of the
Covenant, everyone is entitled to be tried
without undue delay. Today, following the
experience of OECD countries, we have
already shortened the terms of detention,
but the maximum period of detention has
not changed.

For example, in Italy, the period of
detention can be from 3 to 12 months, in
Estonia no more than 6 months, in France
no more than 4 months. Of course,
in these countries, there are different
approaches and opportunities for the
criminal process, so we believe that the
maximum period of detention should not
exceed 12 months.

Problems in applying the obligation
of appearance (Article 156 of the CPC).

If the ban on leaving the place of
residence does not cause any problems,
the obligation of appearance without
a regulatory requirement not to leave
the place of residence can lead to
misunderstanding.

When applying to the suspect and
the accused the measures of procedural
coercion in the form of an obligation
to appear, their obligations to report a
change of residence to the investigator
are stipulated, but as we see there
is no prohibition to leave the place of
residence.

Therefore, it is proposed to provide
such a limitation in article 156 CPC or
even to exclude it due to the existence of
ban to leave the place of residence.

The application of the prohibition
on approximation (Article 165 of the
CPC).

The measure of coercion in the
form of a «ban on approaching» should
be considered as psycho-compulsory
measures.

This measure is not connected
with isolation from the community and
is applied on the written application of
the victim or other person subject to
protection without a specific deadline.

In OECD countries, the order
of application of the prohibition on
approximation is in line with our process.

For example, in the United States,
Germany and Finland, this measure of
procedural coercion is applied as well as
in our country using court order to prevent
violations and crimes.

However, in spite of the fact that
the order on prohibition on approach is
handed over to the public prosecutor,
suspect, accused, defender  and
controlling body, there is absolutely no
order of its execution.

Therefore, we propose in article 165
of the CPC to include a reference rule to
a legal act (for example, a joint order), in
which the prohibition of proximity will be
detailed. For example, the preparation
of reports on its implementation with
the fixation of time, the responsibility of
the controlling person, as well as the
procedure for the actions in case of
violation of the obligation by the person.

Such an approach will allow real
control over the implementation of the
ban on approaching and will be aimed to
prevent violations of citizens’ rights.

Also, we believe it necessary to
introduce official statistical data on the
number of persons delivered, as well
as persons for whom the forced delivery
was applied, the obligation to attend,
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and the prohibition on approach, since
compulsory and approved digital data will
allow the most clear picture of regions
and the Republic as a whole regarding
the state of application of these measures
of procedural coercion.

Conclusion

Thus, the study of international
human rights standards and the analysis
of national legislation for compliance
with international requirements show that
the criminal procedure legislation has a
number of problems requiring settlement.
Summarizing the above problems, we
propose the following:

— it is necessary to give the
delivered person the same rights as
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