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XXEKEJIENEH TYPNEPIH ECENTEY SAICTEMECI

AHHoOTauua. FeinbiMmn Makanaga KasakctaH PecnybnuvkacbiHgarbl NPOLECTIK LWbIFbIHAAPALI ecen-
Tey maceneci kosranagbl. [1pouecTik WhiFbIHAAPABIH KypaMblHa XXaTaTblH HEri3ri aneMeHTTEPAI aHbIKTay
YLWWiH, aBTOprap onapAblH TYCiHiN MEH Ma3MmyHblHa Heri3ri fbinbiMK ke3kapacTapgbl 3epgenengi. OrfaH
koca KasakctaH PecnybnukacbiHbiH KbINMMbICTBIK-MPOLECTIK 3aHHaMacbliHA4a MNPOLECTIK LWbIfbIHAAP
yFbIMbl ke3genmereH, Tek KIMK-HiH 177-6abbiHa cenkec onapablH, Typrepi faHa kepceTinreH. KaszakctaH
PecnybnukacbiHbiH, XXofapfbl COTbIHbIH, HOpMaTMBTIK KaynbICbiHAA KO34ENreH «MnpoLecCTiK LWbIFbIHAAp»
aHblKTaMachl Aa anTapnblkTan NbiCblKTayabl Tanan eteqi. 3epTrey HOTMKeCiHAe aBToprap KbllIMbICTbIK
iC XYPridy 3aHHaMachblHblH, KbI[IMbICTbIK COT iCiH Xypridy 6apbiCbiHAa XacblpblHFaH agamaapabl KywiTen
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ecenTey aficTeEMECIH yCbiHAabI.
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METOAUKA PACYETA OTAEJIbHbIX BUAOB NMPOLIECCYAJIbHbIX U3AEPXEK
YronoBHOIo cygornrPon3BoAcCTBA

AHHOTaumA. HayyHas cTtaTbsl MOCBSLLEHa BOMPOCY pacyeTa NpoLeccyarnbHbIX u3gepxek B Pecny6-
nuke KasaxctaH. [Ins onpegeneHns OCHOBHbIX 31IEMEHTOB, BXOASLLMX B COCTaB MpoLECcCyarnbHbIX n3gep-
)KEK aBTOpaMu M3ydeHbl OCHOBHbIE Hay4Hble B3MSAbl HA UX NOHATME M cofepxaHne. bonee Toro, B Yro-
NOBHO-NpoLEeccyanbHOM 3akoHodaTenbctee Pecnybnukn KasaxcrtaH oTCyTCTBYET MOHATME MpoLeccyarb-
HbIX U3AEPXeK, yKasaHbl NLLb UX BUApl, cornacHo ct.177 YIK. OnpeneneHue «npoueccyanbHbiX N3nep-
Xek», gaHHoe BepxoBHbiM Cygom Pecnybnukn KasaxctaH B HOPMaTMBHOM MOCTaHOBIIEHUW Takke Tpe-
OyeT cywiecTBeHHON AopaboTku. B pesynerarte nccnegoBaHus aBTopamu BbisiBIIEH Npoben yronoBHO-Npo-
LieccyanbHOro 3akoHO4ATENbCTBA B YacTU pernaMeHTauum nopsigka B3blCKaHUSI pacxOdoB Ha OCYLLECT-
BMEHVEe NpMBOAA M pO3biCKa MWL, CKPbIBLUMXCA B XOA4E YrONOBHOMO Cygonpov3BOACTBa. B cBsA3n C yewm,
aBTOpamu NpeasiokeHa METOAMKA pacyeTa pacxogoB Ha MPUBOA UM PO3bICK, KOTOPYH MpeanaraeTcs Hop-
MaTMBHO pernameHTupoBaTthb NoctaHoBneHnem MpasuTensctea Pecnybnvkm KasaxcraH.
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METHODOLOGY FOR CALCULATING CERTAIN TYPES OF PROCEDURAL COSTS
OF CRIMINAL PROCEEDINGS

Abstract. The scientific article is devoted to the calculation of procedural costs in the Republic of
Kazakhstan. To determine the main elements that make up the procedural costs the authors studied the
main scientific views on their concept and content. Moreover, the Criminal procedure legislation of the
Republic of Kazakhstan does not contain the concept of procedural costs, according to article 177 of
the CPC only their types are specified. The definition of Procedural Costs given by the Supreme Court
of the Republic of Kazakhstan in a regulatory decision also requires significant revision. As a result of
the research the authors identified a gap in the criminal procedure legislation in terms of regulating the
procedure for collecting expenses for the search and search of persons who disappeared during
criminal proceedings. In this regard, the authors proposed a method for calculating the cost of the drive
and search, which is proposed to be regulated by the Decree of the Government of the Republic of
Kazakhstan.

Keywords: procedural costs; search; drive; expenses; costs; criminal proceedings; operational
search measures; methodology; calculations.

The reaction of the State to the facts of
committing a criminal offense is expressed,
first of all, in the activities of law enforcement
agencies aimed at bringing a person to
criminal responsibility. However, a significant
part of the cost of crime is accounted for by
the costs associated with the pre-trial
investigation of an illegal act.

The problem of procedural costs and the
cost of crime in most cases has been the
subject of criminological research both in
Kazakhstan and in other countries [1]; [2].

In some foreign countries, there are
different approaches to calculating procedural
costs. For example, Professor Aaron Shalfin
suggests the «Bottom-Up» method, i.e. this
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method of calculating the costs of crime is an
ex post approach used to estimate the costs
of victimization after a crime has been
committed. The idea is to identify the types of
harm the victim is experiencing, and for a
typical victim to figure out how much money it
will take to make that victim whole [3].

To distinguish the types of costs, assign
them to the process costs and calculate
them, it is necessary to understand the
definition of this concept.

According to the famous Kazakh scientist
M. Kogamov, «procedural costs are primarily
the costs of the state in monetary terms
incurred in criminal proceedings... These
costs (spent, paid) objectively arise during the
pre-trial investigation of the case and its trial
in court» [4, p. 645].

Some authors suggest that «procedural
costs should be understood as all expenses
incurred by participants in legal proceedings»
[5, p. 48].

From the perspective of S. Bazhanov,
«procedural costs is provided by the criminal
procedure law, the expenses of bodies of
inquiry, preliminary investigation,
prosecution and trial for the implementation
of the criminal procedure finding of fact
criminal violations of protected relationships,
recover from the person convicted of
committing a crime, and in some cases
attributable to the state» [6, p. 485].

According to Kazakh processalist T.
Khanov, «procedural costs are understood as
expenses or expenses incurred by the bodies
conducting criminal proceedings in connection
with the participation in a criminal case of
certain persons or bodies that assist either in
the process of collecting, researching and
evaluating evidence, or as a result of the
activities of other individuals and legal entities,
due to their social status, which are imposed
on the convicted person or accepted at the
expense of the state» [7, p. 305].

A similar explanation is given by I. Rogov,
S. Bychkova and K. Mami, who believe that
«procedural costs are monetary expenses of
the bodies conducting criminal proceedings in
connection with the proceedings in a criminal
case, which are imposed on the convicted
person or accepted at the expense of the
state» [8, p. 429].

It should be noted that the current CPC of
the Republic of Kazakhstan does not fix the

concept of «procedural costsy, in contrast to
the criminal procedure legislation of Russia,
Moldova and Kyrgyzstan.

Let's turn to the legislative definition of
the concept of procedural costs, fixed in the
Regulatory Resolution of the Supreme Court
of the Republic of Kazakhstan No. 10 of June
29, 2018. «On the recovery of procedural
costs in criminal cases». «Procedural costs —
are the costs related to the criminal
proceedings, which shall be refunded from
the funds of the republican budget or from the
means of the suspect, accused, convicted,

their legal representatives, as well as
payments (remuneration) to individuals
(victims, private prosecutors, witnesses,

experts, interpreters, identifying witnesses,
lawyers, etc.) and legal entities (expert
institutions, criminal prosecution bodies, etc.)
involved in criminal proceedings» [9].

As it can be seen from the analysis,
Kazakh processualists have different opinions
about the procedural costs. At the same time,
the scientific understanding of procedural
costs is much broader than the normative
one, since they imply all expenses related to
the conduct of criminal proceedings.

In addition, in determining the procedural
costs, a significant role is played by the
theoretical justification of the type of logical
division, which is designed to systematize
existing real objects. As a method of scientific
research, classification is widely used in
many Sciences, respectively, it is also used in
the science of criminal procedure.

Thus, the legislator in article 177 of the
CPC of the Republic of Kazakhstan identified
the following types of procedural costs:

1) the amounts paid to witnesses,
victims and their representatives, experts,
specialists, interpreters, identifying witnesses
in accordance with Articles 174 and 175 of
CPC RK;

2) the amounts paid to witnesses,
victims and their representatives, identifying
witnesses, who do not have regular income,
to distract them from ordinary activities;

3) the amounts paid to witnesses,
victims and their legal representatives,
identifying witnesses, working and having a
regular income, for reimbursement of the lost
wages for the time spent by them in
connection with the <call in the body,
conducting the criminal proceedings;
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4) remuneration, paid to experts,
interpreters, specialists for the performance
of their duties during the pre-trial investigation
or the court, except where these duties are
performed in the order of performance of
work task;

5) the amounts paid for the provision by
the defense counsel of legal assistance in the
exemption of the suspected, accused or
defendant from its payment or participation of
a lawyer in the inquiry, preliminary
investigation or in court by appointment;

6) the amounts paid for the provision of
legal assistance by the representative of the
victim (private prosecutor), if he (she) is
exempt from its payment;

7) the amounts, spent for storing and
sending of material evidence;

8) the amounts spent for examination in
the bodies of judicial expertise;

9) the amount, spent in connection with
the search of the suspected, accused,
defendant, hiding from investigation or court,
calculated in accordance with the procedure
established by the Government of the
Republic of Kazakhstan;

10) the amounts spent in connection with
the conveyance of the suspected, accused or
defendant to the investigator or the court in
the case of their absence without good
reason, as well as the stay of the judicial
proceedings due to the absence of the
defendant without good reason or his (her)
coming in court in a state of intoxication;

11) other expenses, incurred in
criminal proceedings.

In criminal proceedings, the expenses of
the victim, civil plaintiff, their legal
representatives, interpreter, specialist, expert,
witness, juror candidate summoned to court
but not selected for the jury, the amount and
procedure of which are regulated by the Rules
of payment of expenses to persons incurred in
the course of criminal proceedings
(hereinafter — the Rules of Payment), are
subject to reimbursement from the budget [10].

These expenses include:

1) expenses for appearance at the call
of the body conducting criminal proceedings:

— the cost of travel on railway, water,
automobile (except for taxi) transport and
other types of transport existing in the area,
and with the consent of the body conducting

the

criminal proceedings — the cost of travel on
air transport;

— the cost of renting residential
premises according to the standards adopted
for paying for business trips, provided that
these costs are not reimbursed by the
organization, the employer;

2) daily allowance, if necessary for these
persons to reside at the request of the body
conducting criminal proceedings, outside the
place of permanent residence and provided
that the daily allowance is not reimbursed by
the organization, employer;

3) average earnings for all the time
spent at the request of the body conducting
criminal proceedings to participate in a
criminal case, except in cases where the

average earnings are retained by the
organization or employer;
4) expenses for the restoration or

acquisition of property that has lost quality or
has been lost as a result of a person’s
participation in an investigative or other
procedural action at the request of the body
conducting the criminal process.

Regarding the procedure for collecting
procedural costs for a drive, the Supreme
Court decides: «Explain that the procedural
costs are collected from persons called to the
investigator, the inquirer, the court or the
Prosecutor — in cases of adjournment of the
case in court or the production of an
investigative action because of their absence
without valid reasons. In each case, the body
conducting criminal proceedings must find out
the reasons for the failure of these persons,
duly notified of the call.

The internal Affairs body entrusted with
the execution of the order on summoning is
obliged to provide the court with information
confirming its proper execution».

For example, in New South Wales, there
are two ways to recover expenses if you
were acquitted, dismissed, or your case was
dismissed. It is either the magistrate or the
judge who decides on reimbursement of
expenses against the prosecution, or issues
a certificate of expenses, which is paid by
the Ministry of justice from the consolidated

Fund [11].
At the same time, neither the
Government Decree nor the regulatory

Decree of the Supreme Court of the Republic
of Kazakhstan provides for the procedure for
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calculating expenses related to the
implementation of the project.

There are positive examples. This is the
calculation of damages for violation of the
normal activities of state bodies for distraction
in a deliberately false report of an act of
terrorism (article 273 of the Criminal Code of
the Republic of Kazakhstan).

Department of Emergency Situations,
Internal Affairs Department, Department of
the National Security Committee and other
institutions provide calculations on the time
spent, the number of people involved, fuel
and lubricants, office supplies, etc. The costs
presented are called damages, although they
are essentially procedural costs [12].

Taking into account the positive practice
of calculating expenses for crimes related to
false terrorism, it is proposed to fix a similar
method.

The cost of one minute of working time is
calculated using the formula:

P

cost of 1 minute of working time —

salary amount for 1 month

=+ 60 minutes

balance for 1 month

working time

where:

Submit to the Government of the
Republic of Kazakhstan the following method
for calculating drive costs:

Y=1t*P*x+ y+z

> —amount of government expenditure;

t — time spent by each employee (hours/
minutes);

P — cost of one minute of working time;

x — number of employees;

y — office supplies expenses;

z — fuel and lubricants expenses.

The list of procedural costs includes the
amount spent in connection with the search
for a suspect, accused, defendant, who
disappeared from the investigation or court.

According to statistics [13] in 2019, a
fairly large number of persons were put on
the wanted list — 3602 (2018 — 1569, 2017 —
1495) persons who disappeared from the
investigation, inquiry and court. Of the
announced this year, 2954 persons (2018 —
1154, 2017 — 1035) were found, 28 (2018 —

37, 2017 — 14) persons were found outside
the Republic of Kazakhstan.

The rules for calculating the amounts
spent in connection with the search for a
suspect, accused, defendant, fugitives from
investigation  or  court, approved by
Government Decree No. 1220 of November
21, 2014, establish that the procedural costs
associated with the search for a suspect,
accused, defendant, fugitives from
investigation or court, consisting of the
following, are subject to calculation:

«1) expenses on official trips of
employees of the criminal prosecution body
during carrying out operational, search
actions;

2) the cost of travel by water, rail, road
and air transport of the accused, suspect,
defendant, fugitives from the investigation,
court, from the place of detention to the place
of bringing to responsibility;

3) daily expenses, if necessary, for the
residence of the defendant, suspect,
accused, fugitives from the investigation, the
court, on the way from the place of detention
to the place of bringing to justice».

In accordance with part 2 of the
Regulatory Resolution of the Supreme Court
of the Republic of Kazakhstan No. 10 of June
29, 2018, expenses related to the conduct of
special investigative measures and secret
investigative actions do not relate to
procedural costs.

At the same time, with part 11 Law of the
Republic of Kazakhstan dated 15 September
1994. «On operational investigations»,
general (non-special) operational
investigative activities shall be:

1) questioning of persons;

2) establishment of public and private
relations with citizens, using them in
operational investigative activity;

3) penetration;

4) application of a model of conduct
imitating a criminal activity;

5) establishment of secret enterprises
and organizations;

6) controlled delivery;

7) use of technical means for getting
information that does not affect legally
protected inviolability of private life, dwelling,

personal and family  secrets and
confidentiality of personal deposits and
savings, correspondence, telephone
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conversations, mail,
messages;

8) inquiries;

9) receipt of samples;

10) operational purchase;

11) use of sniffer dogs;

12)search for and identification of the
individual signs;

13) a search of devices illegal withdrawal
of information;

14)discovery, secret fixation and
confiscation of traces of illegal acts, their
preliminary study;

15) prosecution of individual preparing,
committing or that has committed a crime and
his detention;

16) carrying out with participation of
witnesses of personal search of detainees,
confiscation of things and documents that
may be related to criminal activity, as well as
inspection of residential premises, working
and other places, inspection of vehicles.

During the antiterrorist operation, a
personal search and inspection of personal
belongings of individuals, inspection of
vehicles, including the use of technical
means, can be carried out without the
participation of witnesses;

17) carrying out operations to capture
armed criminals;

18) monitoring.

In these circumstances, the procedural
costs may include the costs of conducting a
General Operational investigation measures
in connection with the search for a suspect,
accused, defendant, fugitives from
investigation or court, as well as the costs of
being on a business trip, calculated in
accordance with the procedure established
by the Government of the Republic of
Kazakhstan:

— time spent by an employee on a
business trip within Kazakhstan related to the
search;

— the time spent by the employee on a
business trip abroad related to the search.

Thus, it is proposed:

1) complement the Resolution of the
Government of the Republic of Kazakhstan

telegraph and other

No. 1070 of October 9, 2014. «On certain
issues of reimbursement of expenses
incurred by persons in criminal proceedings»
the following Methodology for calculating
drive costs:

L=t*P*x+ y+z

where:
> —amount of government expenditure;
t — time spent by each employee (hours/
minutes);
P — cost of one minute of working time;
x — number of employees;
y — office supplies expenses;
z — fuel and lubricants expenses.

The cost of one minute of working time is
determined by the following formula:

P

cost of 1 minute of working time —

salary amount for 1 month .
-+ 60 minutes

balance for 1 month

working time

2) complement the Resolution of the
Government of the Republic of Kazakhstan
No. 1220 of November 21, 2014. «About the
approval of Rules of calculation of the sums
spent in connection with search of the
suspect, the accused, the defendant who
disappeared from the investigation or court»
the following Methodology to calculate the
cost of the investigation:

Zof&xpenses =a*n*Db*Xx

for search

where:
Zuf&xpenseg_ the amount spent in
for search connection with the
investigation without

considering the cost of the trip;

a — employee’s salary per day;

n — number of days on a business trip to
search;

b — the number of the disappeared
persons;

X — number of employees.
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